OFFICE OF THE ATICRIEY CERERAL
Washingten, D.C.

Aogust 9, 1957

Honcrable Joseph W. Martin, Jr.
U. 5. House of Representatives
Washington, D. C.

Dear Congressman Martin:
This is in response to your letter of fugust B, 1357.

The Senate modified and passed the Civil Righis Bill (H.R. 6127)
which, ep emzefed, would require ,ury trials upon depmnd in all
eririzal contsus actions in all ecourts of the United States, in-
eluding thes Ceurts of Appeals and Suprems Court, excert in respect to
conteopts committed in the presence of the acourt and by court officers.
In additicn, the Senate amendment would limit punishment of "patural”
perscns for wilful eontempts to fines not exceedirg 1,000 and to
imprigonment not exceeding & months.

You inguire in your letter me to the effect of this amendment.
The pracilcal elfect, if adopted, will be to ham<r nct cnly the enforce-
ment of the Civil Rights Bill iteelf, but also to make it much more
difficult <o enforce federal law and poliey in other vital areas in-
volving the public interess:.

fis you kmow, in eriminal contempt cases there is ag constitutiocaal
right to a triel by jury. Io fact the Sznate amendrent contemplates a
procedure which is eontrary to traditional federsl ernd most state
procedures for vindicating the authority of a court resulting from a
wilful dlsregard of 1tz order.

The Supreme Court eaid in a unanincus deeision in the Dehs case

(158 u.B. 564, 595): .-.f'ﬂ
"To submit the guesticn of dischedience ta ?n,_ j
another tribunal, be it & jury or another court, ~3

would operate to deprive the proceeding of helf
its efficiency.”

Ir the later case of Oompers v. Buck Stove and Range Co., 221 U.8.
418, the Hupreme Court in m unanimous Aecision by Mr. Justice Lemar
said (p. 450):

"There has been general recognition of the
Tect that the courts are clothed with this power
and must be euthorived to exercise it without



raferring the ilssues of fact or lav to

apother tribunsl or o & Jury in the scme

tribvunal. For if there was no such authority in

tne first instance there would be no pover wo enforce
its orders if they wvere disregarded in suen inde-
pendent investigation. Without authority o act
promptly and independently the courts could not
adminigter public justice or enforee the righats of
private litigants. Besselte v. Conkey, 19 U.8. 337."

These two cases state the geveral rule cn the subject.

I'ne federal Judges who hear and decide these cases are not foreigm
to the pecple of their scil and the erees in which they sit. They are
generally natives of thelr cocmmunities. Their roots are there. They
kpow the pecple, thelr customs, thelr prejudices, their capscity for
human petterment. These judges, in turn, are held in high esteem be-
cauge of their position, their legal background and learning, and their
etending ae citizens im the community. Such judges way be expected, as
experience has shown, to be utterly fearlees in iheir duty, to apply
the law wilhout faver, and Lo uphold it with utmost inotegrity. And
should there be any error in the application of the law or abuse of
authority, the court's decree in these contempt procecdings is eubject
to review on appeal in the Courts of Appeal and the Supreme Court. The
long reeord which these Courts heve deponstrated in protecting the
rights of defendants in contempt proceedings is persussive that all of
the protection which the law af'fords will continue Lo be extended to =11,

The argument has been made that criminal contempts in the past have
been relatively few In number, and therefore no great apprehension need
be exarcised sbout the irpact of the amendment. %his argument misses the
Poirt. It is the very threat of an existing eriminal contempt procedure
that 1s both speedy and effective which helps to tring ebout fuller
ectipliatee with lawv teday. This hes mede unnecessary resort to as Eary
eriminal contempt proceedings as would otherwiee have been required.

Put onece perpli tiils remedy to be weakened by wlihdrswing ithe means by
wileh legel orders and decrees may be promptly enforced, and the resulting
disreapect for the lawv will be harmful.

In most state courts also, the view has long prevailed that pro-
ceedings for eriminal conteept of court are not subject to the right of
trial by Jury. A few cases should suffice to illustrate the general
rule,

In the landwark Carter's Case, 96 Vir. 791, 816, the Supreme Court
of Virginia said:

"It was suggested in srgument that to maintein
the pesition that to entrust jurles with the powver
to punieh for contempts weuld impair the efficiency
and dignity of courts, disclosed a want of confidence
in that time-honored institutiom. May 1t not be said
in reply that to take {rem courts a Jurigdietion



which they have possessed from their foundation betrays
e vant of confidence ip them wholly unwarranted by
experience? The history of thie court, end indeed of
all the gourts of this Commonwealth, shows the zealous
care with which they have ever defended and maintsined
the just authority and respect due to Juries as an
agengy in the edminisiration of Justice, but cur duty,
as we concelive it, requires ue mot te be lesa firm in
v‘lnﬂluﬁin‘g the rightful authority and power of the
courts.

In Demetree v. State, 59 So. 24 498 (Fla.), the Court said:

"The power to punish for violation of s walid sub-
sisting order of o court of competent jurigdiction
necessarily loheres in our judieial system, This is
so for the simple reascn that vithout the power our
Judicial system would beccme a mere mockery for a
perty to a cause could make of himself a Jjudge of the
valldity of orders which had been issued and by bis
own acta of discbedience set them aside, thereby
ultimately producing the complete impotency of the
Judicial proeess. There can therefore be no doubt
thot the courts are clothed with power to punish
contenpt for viclation of their orders and they have
this authority without the necessity of referring the
issues to another tribunal or to & Jury in the same
tribunsl."”

In Ex Parte Evett, 264 ala, 675, 85 So. 24 100, the Alsbams Supreme
Court sald:

"It would be ancmalous indeed to hold that g 5 .
criminal contempt committed against either of those -
courts should be tried under the crimipal ecde; and = &
even so, to bold that the accused was entitled to a trial .-
by Jury. And it would be equelly ancmalous to hold that
the law gives an alleged contemnor of the Circuit Court
& right of trial by jury and at the same time, deny it
to alleged contemuors of the Appellate or Frobate
Courts. Clearly, contempt proceedings are not eriminal
cages within the meaning of the Constitution or statutes
of Alabama,"

The Department has received from General Counsels of eertain regula-
tory agencies and from some Divislons of the Department of Justice com-
ments on the effect this amendment would have on their activites if
enacted into law. For your convenience portions of their viewe are set

forth below.
A, Waticnal Laber Relations Beard

"The enactment of the Senate amendment, providing for jury trisls
and limiting fines and terms of imprisonment, would tend to encourage
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more widespread and flagrant discbedience of court orders 1n the regula=
tory field. Egepcies will be reluctant to become involved in lengthy
and costly Jury litigation. With the threat of crimioel contempt
minimized, a respondent plaiply will be more likely to engage in tactics
which are aimed at evading the court's order,"

B. ‘I_IEEa.rtl:enl; of Labor

"/ requirement of a jury trial in contempt ectlone could sericusly
hemper and delay enforcement of the injuucticn decree In what is an
ordinaery business apd labor stapdards pituation requiring uniform
netional complliance, It would place the contempt of ccurt actlon om
the same footing as en originel eriminal action, with all the delays
that can be involved., It 1s not as though there hed not already been a
trial of the matter cn the merits.

"In addition, the new proposed procedures would incresse the expense
end burden of contempl proceedings in the many situaticns that could not
have beernn locked inmto thoeroughly 1n comnecticon with the passcase of this
gmendment. Inetead of the relatively emall expenditure of time and money
required for a hearing by ccurta already wersed in this technical statute
dealing with labor standards and also Temiliar with the beckground of
the case, the matter would be referred for the first time to & group
both unfamillar with the Act'e terms acd ite concepts of coverage and
oxerptions and without knowledge of the law suit which led the court
to iesue the injunction in the firet pleace. The substitution of &

Jury for the judge in such proceedings, granting all the desirable
elewente of a Jury triel, would not eerve the intereste of a fair

triel but could eeriously impede the proceedinge so that in practieal
effect i1t would fopreclose resort to criminal contempt in those situa- P
tions whera it has slways been considered an appropriete and necessary
protection of the court's processes.” :

€. Securities and Exchanpe Corpisgion agg -

"In the Commission's opinion, a reguirement for a Jury trial would
unduly encumber the effectiveness of its enforcement program,

"In the experience of the Commiseion it is not believed that the
ebsence of a jury trisl hss visited either injustice or hardship on
peracng charged with and convieted of eriminal contempt. Under existing
Procedures the judge vho considered the misconduct which led to the
injunction initially, and who was reaponsible for the decree itself, is
the arbiter of questicns se to the scope of the injunction and whether
the decree hac been dlscbeyed, Under the proposed amendment the Jjudpe
would be replaced by the jury which would assume the function of eon-
gtruing the judge's decree, The reassignment of this function would,
in the Cormission's cpinion, be warranted caly ch the basls of & demu-
gtrated need therefor and the existence of sbuae by the judiciary in
this respect.”

D. Atemic Energy Commission

"The possibility of invoking either or both of the the foregoing sectlons
of the Atemic Energy Act [Injuncticn and subpena power/ in comnection with
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the various programs of the Atonle Enerpgy Commission, including licenaing
of private perscns and facilities and safeguarding of restricted informa-
tion, is likely to develop as greater public particlpation in the
Compiseion programs takes place. The dessirability of maintaining adequate
remedies ard sanctions, should such secticns be invoked, is cbvigus. In
those cngses where the decreea of the courts have been formulated following
consideration of fulrly cormplex factual isauves, the inclusion thereafter
of a jury to determins whether a decree has been viclated would perhaps
reguire relntroduetion of major portions of the evidence in the ocriginal
proceedinpgs and careful instruction of the jury respecting the intent

of the decree, This woeuld not sppear to enhgnce the efficiency of the
eriminal contempt remedy.

"In eddition to the two secticns under the Atomic Energy Act which
lock toward court orders in enforcement proceedinge end vindication by
eriminal conterpt when necessary, the Atomle Ensrgy Ccmmission haa had
otcasion to imvole, through the Attorney Ceneral, the provisiome of the
Labor Management Relations Act, 1947, which alleow injuncticns against
threatensad or actual sirikes imperiling the national health or safety.
2% U.5,C. 176-120, Wwhile these injunctions have not been viclated, we
would be concerned if limitaticms were laid upon the court in dealing
prouptly and efficaclously with eny violaticts which might arise. In
this connection the $1,000 lindtetion on & fine imposed upon an indi-
vidusl might have very little deterrent effect, # & ¥

E. Federal Trade Commissich

"Orders to cease apd degist lssued urder the Clayicn fAct sre oflen
of necessity in the lapgusge of the statute itself snd any determinailon
of vioclation requires the application of laws of considerable complexlty
to equally conplicated facts., Heference iz pade to the conflicting
conceptes of 'injury to competition,! to the concept of 'proeporticnately
equal terms,' and to the provisions of the brokerage clause in Bection (2)
of the Claytoun Act.

"Before a Jury of laymen, who crdiparily would have little or oo
understanding of the intent and meaning of such laws, could return an
appropriate verdict on a charge of wiclation, it would be necessary
for the court to sufficiently educate them on the intent and meanlng of
gch laws by way of a charge. It is submitted that this is probably
impractical in view of the fact thet antitrust lawyers of long experience
and great ebility as well as courts do in many respects often differ in
reapect of their ioterpretation of the ipitent and mesning of such laws.

"For these considerations and from the standpoint of mere efficiently
dealing in future vioclations by the same offendera, it is submitted that
trial by Jury for oriminal ccntempt in such cases would in all probability
be leas effective and less practicable than by the court as has been
heretofore the custom in United States Courte of jgppesl.”

F. Antitrust Division

"The jury trial requirement for eriminal contempt will alsoc herm
effective enforcement of the entitrust laws as adpinistered by the
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Department of Justice,

"geeh requirement would, in practical affact, often forece the
Gevernment to prove anev the very antitrust violstion the court's Leeree

sought to remedy.

"Contempt, it seems clear, may largely turn on the intent and meaning
of that Judgment which the court, along with the parties, fashicned.
From this it follows that decision cn the contempt guestion may reqguire
intimate knowledge of the very fmcis and issuves invelved in the orizinal
antitrust setien, Certaiuly the judge who, elong with the parties,
wvent through a trial and formulated the decree, is better able to de-
cide such questions than a Jury.

“Indeed, were & jury to decide eriminal contenpt issues, major
portione of the evidence in any orlginal antitrust litigation might
well have to be introduced for s second time, # %

“Finally, even 1f the Oovernment waded through e eriminal conterpt
Jury trial, aed the jury fourd defendants guilty, the perding jury trial
amendrent would eurb those fines which a court could impose ocn guilty
individuals. Thus the depate-accepted provisicn specified that in
case the accused is a natursl person, the fine to be raid shall not
exceed the sum of $1,000 % # % in the Bchine cage, for example, one
individual wus fined $25,000, and all other individuals fined §5,000
tplece, Beyond that, thie 31,000 1imit hardly seems consigtent with
Coagress' recent action in upping Sherman Act maxinum fines to $50,000.
it is 1llogical to permit a court to fise an individual up to $50,000
for a Gherman Act vielaticn and then limit te $1,000 thet fine which a
coust could ippoge for transgresaing a civil decree vhich ecould Brow
out of the very same vlolation."

G. Office of Legal Coungel

The Office of legal Counsel of the Department indicated that ihe
fmendment would also have a harmful effect on contempt proceedings in
the HDupreme Court and Courts of fppeals. It comeluded:

“SBince the !jury-trisl amendment' to the Civil Rights Bill applies
to all eriminal contenpt proceedings for viclation of crders of tany
court of the United Btates or any ceurt of the District of Columbia', the
apetidment plainly covers the Supreme Ccurt of the United States and the
wleven federal Courts of Appesls. In sll eriminal conmtempt proceedings
in those courts for violation of their own orders--except vhere the cone-
teimpt was committed in or neay the Iresence of the court, or by a court
oiffcer--a Jury trial would be required by the bill os it nov etands.

"l. The Supreme Court customarily issues, each year, various kinda
of stay or injunctive orders, for the purpose of preserving its Juris-
diction pending a decision in a case. IFf those orders are violated,
eriminal contempt Frocecdings cen be instituted by the Couri to punish
the viclator. Up to now, it has not been necessary to provide a jury
trial. Under the Bill, a Jury trial will be mandatory.® » #
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"2, The same cbeervaticns can, of course, be made with respect to
the eleven Couris of Appeals wiich likewise iasue stay, injunciive, and
beil orders. /An exemple of & combenpt proceeding in a Court of Appeals
is the well-known case of Saw v. Dollar, 190 F.24 623 (C.4.D.C.), in-
volving the disputed stock in the American President Lines, Ltd. Under
the present bill, the criminal aspects of that complicated contempt
proceeding would have had to be triled by a Jury.

"[his 1z & partigularly sericus matter for the Courts of Appeals
which have constuntly to igsuve dzerees enforeing the orders of such
agencies as the Federal Trade Commissicn, the Hational Labor Relations
Board, and the Civil feronzutics Board, # # #

The Federal Courte have played a vital role in the progrecs and
success of our naticn, I am sure that the Congress will want to cone-
gider carefully vhether it is wise to weaken the traditicnal authority
of those ecurts by approving such a eweeping apendment.

Slncerely, S

/a/ william P. Hogers

Acting Sttormey Genersl
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