(Dffice of the Attorney General
Mashington D.C.

MEMOGANTON FOR THE HONORAELE SHERMAN ATNIES,

THE ASSISTANT T0 THE PRESIDENT

Re: St., Lawrence Seaway

This is with refersnce to your memorandum to me of
Januwary 31, 1953, with which you transmitted copies of 5. 589
and H,J. Res 10L, 83d Cong,, lst sess,, and a memorandum from
the Oreat Lakes-5t. Lawrence Assoclation with respect to them,
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You reqguested that I review the memorandum and the proposed

legislation and give you my suggestions.

Proposals to build a ship camal in the St. Lawrence
River, which would open the Great Lakes to ocean shipping, and,
in conjunction therewith, & hydroelectric power project have a
long history. In recent years such proposals have been referred
to as the "St. Lamrence Seaway and Power Project.” For the pur-
poses of this memorandum a description of the history of the pro-
posals 1s not necessary, but it may be pointed out that develop-
ment of the Seaway and Power Project has been recommended by every
President from Coolidge to Truman, and that at various times since
1933 committees of the Congress have held extensive hearlngs on
the subject. The project his been strenuously urged by groups in-
terested in the development of hydroelectric power in the area and



by various midwestern interests concerned with opening the Oreat
Lakes to deep draft shipping, Most recently, thers have been in-
cluded among such interests groups concerned with miking the newly
discovered Labrador iron ore deposits available to the United States
steel industry, Equally strenuous opposition has been expressed by
rallroad and coal mining interests, by certain power interests and

by varlous other eastern interests which fear the loss of industry
to the midwest,

Following studies made by United States and Canadian
engineering groups, an Executive Agreement was entered into between
Canada and the United States in 15"1:1, subject to the approval of the

Congrass, The ugrmmt. provided for the joint nnn:lt.ru::t-inn a.mi upa:h

ation by the tnu nnuntrias of the 5t, Lawrence Seaway and Power Pro-
Ject, designated in the agreement as the "Controlled Single Stage
Froject (238-2L2)." That agreement has never been approved by the
Congress, Little was done in connection with the matter during World
War II, but renewed efforts to obtain approval of the agreement in the
Congress were made without success after the termination of the war,
Extensive hearings were held by the Senate Committes on Forelgn Rela-
tions and the House Committee on Publiec Works in the 824 Congress, The
Committee on Public Works did mot file a report on the question, and
the Committes on Foreign Relations was divided evenly. It merely re-
ported the matter (S. Rept. 1L89, B2d Cong, 24 sess) without recommend
ation and the Congress did not act on it,

Simultaneously with congressional consideration of the Execu-

tive Agreement by the 02d Congress and in anticipation of its failure



to act favorably, an alternative plen was proposed by Canada and
concurred in by ihe executive branch of this Covernment. In brief,
that alternative involved the construction of the power phase of

the project, i.e., the necessary dams, by the Hydro-Electric Power
Commission of Untario in association with an appropriate agency or
entity in the United States. BSee Message of President Truman to the
Congress, dated January 28, 1952 (H. Doe. No. 337, 82d Cong. 2d sess.).
While the United States entity was not named in the President's Message,
it was generally understood that it would very likely be the Fower
Authority of the State of New York which had been created by the New
York State Legislature for that purpose, It was understood that
simltaneously with the construction of the power phase of the pro-
Ject, the S5t. Lawrence Seaway Authority, an instrumentality of the
Federal Uovernuent of Canada, would construct the Seaway on the
Canadian side of the St. Lawrence, This varied from the 194l agree-
ment in that certain locks and canals which would be built on the
United States side of the St. Lawrence under that agreement would,
under the alternative plan, be built on the Canadian side. Further,
New York and Ontario, rather than Canada and the United States, J_ﬂ't_ll__ﬂ

i S
control the power which would ba developed, and Canada would have sole

———-—"-_.__-
control of the Seaway. The purpose of the plan was obviously to make

construction of the project possible without the congressional assent
necessary for direct participation by the United States Covernment.
Frocedurally what was contemplated was that the Hydro—Electric Power
Commission of Ontario and the New York State Power Authority would
each obtain a license from the respective Canadian and United S5tates



Authorities (in the United States, the Federal Fower Commission)
to bulld a portion of the proposed dams, subject in each case to
the other receiving a license for its portion. Zoth licensees
would have to secure the approval of the International Joint Com-
mission ¢reated by the 1909 Boundary Waters Treaty between the
United States and Canada (36 Stat. 2LL8). That Treaty created the
Commission, composed of three members esach, from the United States
and Canada, to consider and approve structures which materially
affact the leval or flow of boundary waters betwesn the two countrias,
This alternative plan was regarded by President Truman as
"second best® to the arrangement provided for under the 1941 agree-
ment., He so indicated in his Message to Congress dated January 28,
1952, previously referred to, and in a subsequent Message dated
July 1, 1952, H. Doc. No. 520, 82d Cong. 2d sess, Since the Cong-
rass did not approve the 1941 agreement, the alternative plan was

acted upnn. On Junu 30, 1552, both the United States and ﬂarmdl

Filed nglicatinnn with the International Joint Commission for the

P
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c.nnutmctinn of t.ha pawer mrks and atatud in their applications
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that :1.n the event the application should be granted, it was under-
stood that Canada wnuld nimllt-in-null;,r construct and n]:lﬁ.t.u 8 deep

draft watermay hﬁtﬂum Montreal and Lllg_p_ Erie on 'Lhu Ean.ldim side

aof the Et.. Lawrence, The Intermational Joint -I:nmiﬂsinn n.crt.uld i‘n—

vorably upon the a;_-pli:uit_iun in October of 1952, Thnruﬂ:-ur. the

Federal Power Commission proceeded to rehear a previcusly filed
application by the New York State Power Authority for & license to

construct and operate the power works in conjunction with the Hydro-



Electric Power Commission of Ontario. That application had been
denied by the Federal Power Commission in December of 1950, and
referred by it to the Congress pursuant to section 7 (b) of the
Federal Power Act (16 U.5.0. 800 (b) ) which provides that
"Whenever, in the judgment of the Commission, the
development of any water resources for public purposes
ahould be undertaken by the United States itself, the
Commission shall not approve any application for any
project affecting such development, but shall cause to
be made such examinations, surveys, reports, plans, and
estimates of the cost of the proposed development as it
may find necessary, and shall submit its findings to
Congress with such recommendations as it may find ap-
propriate concerning such development,"
The Power Authority appealed the decision to the Court of
Appeals for the DHstriet of Columbia but after the Congress failed
to act the matter was remanded by the court to the Commission pur-
suant to the joint request for such action by the Commission and
the Authority. Hearings on the application have been completed,
and oral argument will be heard shortly. Since the International
Joint Commission has already approved construction of power works by
a United States antity to be designated by the appropriate United
States authorities, the granting of & license to the New York State
Power Authority will, in the absence of any attempt at judicial re-
view, be the finil act necessary preliminary to starting the actual
construction of the power project and the Seaway.
The theory behind both 5., 58% and H.J. Fes, 10L apparently
is that the Seaway and power project has now reached the stage where

it is likely to be constructed, and that it would be appropriate for



the Federal Covernment to participate in construction and control
of the Seaway, The general purpose of each proposal is to create
& self-liquidating Covernment corporation which would Jjoin with
the Covernment of Canada in the control and operation of the Seaway,
leaving construction and operation of the power facilities to instru-
mentalities of New York and Ontario. Except in certain details which
will be noted herein, 5. 589 and H.J. Res. 10l sre identical, Each
would provide for the creation of a 5t, Lawrence Seaway Development
Corporation to be managed by a Board of Directors appointed by the
President with the advice and consent of the Senate., They would
authorize the corporation to construct deep water navigation works
in United States territory, in accordance with Controlled Single
Stage Project (238-212), and to maintain such works in coordination
with the 5t. Lawrence Seamay Authority of Canada, The latter entity
would presumably construct and malntain the balance of the works neces—
sary to complete the Seaway on the Canadian side of the St. Lawrence.
S. 589 would provide that the corporation shall have a capi-
tal stock of five million dollars which may be retired to a minimum
of one million over & period of not more than 50 years, H.J. Res,
104 would provide for a capital stock of two million dollars and
would make no provision for the retirement of capital stock. Under
both proposals the capital stock would be subscribed by the United
States and the necessary sum for such subscription would be authorized
to be appropriated to the Secretary of the Treasury. Both the resolu-
tion and the bill would provide for the issuance by the corporation
of one hundred million dollars in debentures, bonds or similar obli-



gations which shall mature in ne more than 50 years, and which
would be guaranteed by the United States Oovernment. The pro-
ceeds of both the stock and the obligations would be authorized
to be used for expenses of the corporation, Both propesals would
authorize the corporation to enter into agreements with the 5t.
Larrence Seaway Authority for the charging of tolls. In addition,
5. 569 would authorize agreements for an egquitable division of
revenues of the Seaway between the corporation and the St. Lawrence
Seaway Authority. Both proposals would authorize the corporation
to establish retes or tolls unilaterally in the event that nego-
tiations with the St. Lawrence Seaway Authority do not result in
agreemant.

I think it is ecl=ar that the Department of Justice has
no direct interest in tha_da‘:_relnpmlnt. of the Seaway and power pro—
ject., I have been advised that the alternative to the 1941 agree-
-;n;nt was worked out by & "United States Advisory Group for the St.
Lawrence Froject" established at the diresection of President Truman
by Jack Gorrie, former chairman of the National Security Resources

Board, and composed of representatives of that agency, the Depart-

ment of State, the Department of Defense, the Department of the Inter-

ior, the Department of Commerce, the Defense Procduction Administra-
tion and the Federal Power Commission. Although representatives of
the Departmeant of Justice were consulted in comnection with certain
legal problems which arose in comnection with the alternative plan,

this Department has never played any role in connection with the

policy of development of the St. Lawrence,

e



A cursory examination of the problem, however, indicates
that all the important civilian and military officlals having de-
fense responsibilities in the last administration have concurred
in the value of the project in view of the obwvious advantages of
permitiing deep draft vessels to carry cargo directly to and from
Great lakes ports, the necessity for an lnexpensive method of ship-
ping the newly discovered Labrador iron ore deposits to steel pro-
ducers and the need for hydroelectric power in the area whieh would
be served, In addition, the United States' investment would be nom-
inal and self-liguidating, and such Investment would make it possible
for the United States to participate in the control of the use to
which the Seaway is put and the charges which would be made on Ameri-
can shipping.

I should point out, however, that if New York and Ontarioc
bulld the power project, they will have to construct at their ex-
pense certain works essentlial to the Seaway. Whoever constructs
the Seawsy will be able to do so without contributing to the cost
of common works, l.e., those works essential both to the power pro-
jeet and the Seaway. In & sense, therefore, the builder of the Sea-
way wlll be able to construct it at a bargain price. If the Federal
Fower Commission grants a license to the Hew York State Power Author-
ity, Canada will be in a position to take advantage of this bargain
simply by building the entire Seaway on the Canadian side of the St,
Lawrence, In addition, it would have sole control over the use of
the Seaway and over the tolls charged. Both S, 589 and H.J. Res 10l

contemplate a return to the original plan of having the Seaway built



partly in Canadian waters and partly in Unlted States waters., I
do not know whether the advantages of this plan outweigh the ad-
vantages avallable to Canada if Canada bullds the Seawsy alone or
if it would be willing under present circumstances to share con-
struction, control and operation of the Seaway with the United
States, The Department of State may be in a position to supply an
angswer to these questlons.

In summary and on the basis of a limited acquaintanceship
with the problem, 5, 589, H.J. Hes., 10L and the position taken by
the Great I.l.hn-ﬁt Lawrence Assoclation seem deserving of uuppm-t
by 'bh& mﬁn.‘l.niut-rlt.i.nn. However, the personnel of agencies active

_—
on the United Statea Advisory Group for the S5t. Lawrence Project F

B

have a greater familiarity with the problem than any one in the De-
partzent of Justice. Included among such personnel are Mr. Bradford :
Ross, Oeneral Counsel, Federal Power Commission, ¥r. James L. Kunen,
General Counsel, National Security Resources Board, Mr. Jack B. Tate, r,
Deputy Legal Adviser, Department of State, and, of course, the per- ,
sonnel of the Corps of Engineers,

I am returning herewlth the memorandum of the Creat Lakes- 1
5t, Lawrence Seaway Associatlon, and the copies of 5. 589 and H,J.

Res. 104 which you transmitted with your memorandum.

i
Attorney General .
M dF?
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